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1919 M Street, N.W.
Washington, DC 20554

RE: CC Docket Nos. 94-54,~5-116'
ET Docket No.~
PR Docket Nos. 93-144, 89-552

EX PARTE FILING

Dear Mr. Caton:

(202) 828-9471

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1.1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to Jackie Chorney, Legal Advisor to Chainnan Hundt on October' I, 1996. The
presentation summarized AMTA's recommendations regarding a refmement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously ftled Comments in those proceedings. AMTA's
recommended defmition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously ftled Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to fmalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March I, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent W,·de Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real tiFfle two way
interconnected voice service using a mobile telephone switching facility. tRat is
intoreonneoted witR tRo publio Sv..itoRed network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H ofthis chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer roal tiFflo two
way interconnected voice service using a mobile telephone switching facility. tRat is
intereonneeted witR tRe pl:lslie s.....iteRed network, and Incumbent Wide Area SMR
Licensees.
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J'ZD&BAL cOlO&'OH%<::AT1OHS OOMlaS8YOK

W••hington, 0.<::. 2055.

In the Matter of

Amendment of Part 90 of t~e
Commi._ion'. Rules to Facilit~t.
~uture Development of SMR SY8t~m.

in the 800 MH~ Frequency Sand

Implementation of Sections 3(n)
and 332 of the Communication. Act

Regulatory Treatment of Mobile
Services

Implementation of Seccion l09(j}
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Comp~~1tiv~ Ridding

)
)
)
)
)
)
)
)
)
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)
)
)
\,
J

PR Docket No. 93-144
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Alan R. Shark, Preeident
1150 18th Street. N.W., Suite 250
Washingto~, O.C. ~0016

~ COHMUNXCA"1'%O!fS. INC.

Robe~t S. Foos~n.r

Senior Vice President ­
Government Affairs

800 ConnQct~cut Ave., N.W., Suite lOOl
Washington, D.C. 20006
(203)296-8111

Dated: March 1, 1996
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Teton Corom., Inc.
545 $. Utah AV•.
Idaho Falls, It> 83402
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In response to the Federal Communications Comm1Gsion's (the

.CommiGsion N ) r~cent request for short, concise joint pleadings

reflecting con.ensue positions among parti•• , SMa WON , the Ameriean

Mobile Telecommunications AS8ociation (-»frAil) , and Next.el

Communicationa, Inc. ("Nextel") (coll.etively, the "Coalition")

respectfully submit theae Joint Reply Comments concerning the

licensing of Specialized Mobile Radio ( II SMtt") systems in PR OQcket

No. 93-144.

SMa won is a trade a~.oe1ation of small bU8iness 800 MHz SMR

inCUmbents. AMTA is a trade,as8ociation representing numerous SMR

licensee. -- both large and small. Nextel ie the Nation'S largest

provider of both traditional and wide-area SMR service6. Over the

past nea~ly three ye.rs, each has partie1pated A'ft:et,sivel)' in r"..lle

makings implementing the re9ul.to~ parity provisions cE the

Omnibus Budget Reeonciliat1on Act:. of 1993 (aOSAA 93 1
') •

OSRA 93 mandated that the CQrnmiesion create a level regulat.ory

plaYing field .mong all Commercial Mobile Radio Service (11CMR.S")

providers. This has required a comprehensive restructuring of S~

licensing rules, regulation. an4 policies affectin9 the op.~ationa,

interests and future buainess plans of ~ll SMRs -- large and small.

local and wide-area.

On Oecember 15, 1995, the Commi8s1o~ adopted rules to license

the top 200 SMR channelston a seonomic Area (aEA") ba.is, using

compe~itive bidding to s~lect amon~ mutually exclusive .pplicant8

coupled with mandatory relocation/retuning of i~cun~ent.e to permit
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EA 11censee8 to obtain contiguous, exclusive use ep.etrum

comparable to othe:- eMRS licensee... . At the same tim" the

Commission adopted a Second Further Notice of Proposed Rule Making

(the ltFNPRM'" proposing EA lie_nsing by competitive bidding for the

lower so SMa channels and 150 fermer General C~te90ry ch~nnele

reclassified pro6~c~ively for SMR-only use. These proceeding.

nave been among the most coneentioue and fractious in the wireless

communication. indu8try.

The Coalition member. have spent hundredll of hour~ identifying

ilre~B of consensus and re801ving diaagre.rn~rr.~s te:.at. app:.a\l~Q

intractable cnly a few months ago. These Joint Reply Comment. ar.~

the outcome of these effort" and «re an enormoua 4chievement. They

build upon the licensing propo8a18 in the FNPRM to re~olve the

t.luls1tion trom site-by-site to £A licensing on the lower channels

- - taxing into account differences bet'lIieen t.he uses and past

l1censing of this spectrum ~n<1 the upper 200 channels. In

combination with the underlying coti~apts or:: tb!. I'ules alre..dy

adopted for the upper 200 channel. r the Coalition proposal bal~nce~

the interests of new, emerging wid.-area SMa, operators with the

needs of exieting, traditional BMR operators.

Specifically, the Coalition supports the Commie.ion's proposal

to license the lower 2]0 channels on an EA basis using auceion& to

resolve mutually exclusive application•. vnlik4J the top 20;)

channels, however, the lower 15Q channels are individually

licensed, with some on a shared u•• ba8i.. Moreover. the lower 80

SMR channel. are interleav.d with other allocations, making ehe

-1i-



FEB-29-96 THU 16;31 NEXTEL WASH INGTON
751 P.05 FEB 29 '96 17;~

FAX NO. 20072968211 P. 06

creaeion ot large blocks of contiguous epectrum impossible. In

addition, as the Commission tentatively concluded, there r 1. no

pos8ibility ot relocating 1ncumbenta from the lower channels to

other comparable spectrum. Thus, EA licensing on the lower

channels must en.ble inc\.lmDent operatore to continue serving the

pU~lic on thei.r existing spectrum assignments with rc!asonable

opportunitie. for expansion.

Accordingly, thE! coalition propo••• a pre-auction, channel-by­

channel, a'-by-EA settlement process for the l~w.r 230 channels.

EA au~tions would occur only Ifte. existing incumbent licensees on

the l~r 230 channels, including retuneea trom t.he upper 200

channels, have had aa opportunity to -settle" their channelB .a

fellows: if there is a ainglo licensee on the channel within the

EA. it would apply to the Commi••ion and be a,,~rded an EA license.

If there are ••veral iicensee8 on a single channel within the EA,

they would receive a single SA licen•• tor tha~ channel under any

agreed-upon business ar~angem8nt, e.g' l a p.~tnership. joint

venture, or consortia. Non-settling channels in the lower eo would

be auctioned in existing five-channel blocks; thoBe in the 150

channels would be auc~ioned in three 50-ch8nnel blOCKS.

EA settlements are tully conei"tent with the Commission' 8

competitive bidding authority in Section 309{j) of the

Communications Act of 1934, as amended, directing the Commission to

USe threshold eligibility limitations and negoti~tion to avoid

mutually exclusive applications. Settlements would minimize the

number of ~ block. requiring auctions. chereDY speeding service to

-11i-



202331~2 AMTA
FEB-29-B6 THU 16;32 NEXTEL WASHINGTON FAX NO. 20((~bH(11

751 P.06 FEB 2<3 '% 17:05'
r.ut

the p~blic. New entrants would not be foreclosed as they could

participaee in the Upper 200 channel EA ~uctions and the lower 230

auctions for non-.ettling EA8.

All incumbents ahould pe free to participate in EA set~l.ment.

and to obtain an SA li~~n.e either individually or as a aettlement

group participant. For non-set.t.ling EA blocks. the Coe-lition

8upports a competitive biddi~g entrepreneurial set-a.ide for the

lower 80 SMR channels and one of the 50-channel former Gene~41

category hlock•.

The Coalition believes t.hat the EA settlement proces3, if

adopted, would result in near industry-wide auppcrt for !A SMR

licensing on all 430 SMR oh~nnels. including the general concepts

of the Commi••!on'. auction and mandatory relocation deci$ions in

the First Report and Order in this docket. The Coalition

respectfully r~quests that the Commission a.dopt its cot'!sen.us

propo••l, ae described in detail herein.

-iv-
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••fos-. t:he
FKDUAL CfJ8mrICAT~OK. COlDlIS8~ON

w••hingtoa, D.C. a055t

zn the MAeter of .

Amendment of Part 90 ot the
Commi••ion's Rule. to Facilitate
Fut~r. V9velopment of SMR Systems
in the 800 MHz Frequency Band

Imp~.mentation of Sections 3(n)
and JJ2 of the Communica~ions Act

Regulatory Treatment of Mobile
Services

Implementation ot Section 309Cj)
of th. C~unications Act
Competitive Bidding

TOe The Co-.1••iOA

)
)
)
)
),
)
}
),
)
)
)
)
},

PR Docket No. 93-144
RM-ell?, ~~-a030

RM-e029

GN OoCKec No. 93-252

Pi Docket No. ~J-253

JOnft' REPLY COIfJDIIT. 0' Sial WOl'l,
'1'88 AMaIeM K08ILB Tm:..cCMMUlaCA'rXONS ASSOCIATION

AND JGnSL COI8ItJ)I%CA'l'%OJU, INC.
ON 'nIB s.cmm PuRTua .OTIC. 01' PROPOSJm Ittn,Z KAXIW

I • nrrJOI)VC'1'IOlf

Pursuant. to Section 1.415 of the Rules of the F\i!deral

Communications commission CqComm1.~1onMl and the Second Further

Notice Of Proposed Rule Making (UFNPRM~) in PR Docket No. 93-144

("the December 15 Order") ,11 the Coalition of SMR WON, the

Amerieatl Mobile Telecommunicat1ons Aseociation (IIAMTA") and Nextel

Communications, Inc. ("Nextel ll
) (eollec:tively the "Coalition")

1/ Amendment of Part gO of the Conun.i.ssion' 5 R...les to
P'acilitate FuturQ Development of SMR Sy.tems in the SOO MHz
Frequency Band. fCC 95-501, releasee! December 15, 1995 On January
11, 1996, the Commi••1on extended the Comment ~eadline from January
16 to Fegruary 15, and the aeply Comment deadline from January 25
to ~rch 1, 1996. Public Notice, VA ~6·2, released January 11.
1996.
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respectfully Bubmit Reply Comments in the above-ref!renced

proceeding.i.1

SMR WON i. a trade association of small busi~.se Specialized

Mobile Radio ("SMR~) incumbents operating in the 1300 MHz band.

AMTA is a "nationwide, non-profit trade assoclst1on," representing

the int.rest~ of speciiilli~ed w1releeB interests ~ .~cludi.ng SMR

licensees. Nextel is the largest provider of SMR service. in the

Nation, and all me~ber8 or ehe Coalition arw active participant. in

this proceeding.

After reviewing the approximately 36 commentB filea herein,

the coalition found wi.deapread industry consensus on the following

i ••uee:

(1) The Commission should adopt a p~e-auction, channel­
by-channel, Economic Area (·EAn)-by~Eeonomic Ar~a.

settlement process for the lower 230 channQls,~/

(21 Mutually excluaiv, applicati.Qns in E."- that do not
1lI8ttlQ uhould be ehosen through tbe e.uct;ion t")l fi',~·

channel blOCKS on the lower 80 SMa channel:s and t:hre~ SO­
ch4~~el blocks on the 150 former G.r~ral Category
channels.

~I 'the Coa11tion support. the indust.ry' _ con5en~UQ proposal,
as .e~ forth in their individual comment. and the comment¥ o~ the
Personal Communication. Induet~A8sociatj,on (lfPCIAIf', E.F. Sohnson
("EFJP), pittencrieff Communications, Inc. ("PCl") and the u.s.
$',.1gar Corporation ("U.S. Sugar lt ). Each membar of th~ Coalition may
8ubmit individual Reply Comments, consistent wit~ the poaitions
taken hereir..

~/ All incumbents on the lower 230 chAnnela could
participate in SA settlement. and rQcGiv~ an EA licen.~

individually or as p.rt of a ••t,tlement group. The participants in
each EA settlement negociation would be decermined by whether their
base station coordinate. are located. ,.ithin the EA. tn the cas. of
certain channels which do not .ettle on ~n ~ basis, the Coalition
aupports a competitive bidding .ntrGprQ~'1el..~'rial aet·asid.. as
discus8ed below.
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(3) When coupled with the SA settlem.nt proc:e•• , there i.
conseneue for designating one 50-channel l;,lock and the aD
SMR chann~l. as an entrepreneurial eet aside. thus
pe~m1ttin9 anyone to participate in the auction of the
two SO-channel tormer General Category bloeks·i/

(4) The Commie.ion .hould encourage a cost
sharing/cooperative arrangement among the upper 200­
chiimnel auctiQn winners du~in9 t.he rotuning process.

(S) Ba~eline requirements for. a~h1evin9
fac11ities" in the retuning process are
herein.

(6) There is indu.try supl'ort for the general
the upper 200-ehannel auction and
retuning/relocation process il coupled
industry'S proposed lower channel settlement

II. PISctl"I0f

A. 'rHC LOWSR 80 A1IID 150 CBAK1UIIS

Itcomparaole
delineatea

concept. of
mandatory

with the
process.

1. Th' Comment. Revealed SUbst,ntial Ind~ltry-Wid,~ppork
For A pre-Auction. Channel-By-channel ,i,t:;lement jrociWi
On The Lowg. 230 Cbannell

The Coalition members each proposed a pre-auction settlement

proc••s designed to .1mplify the transition from site-by-site

licensi~9 to EA licensing, incr.ase the valu~ of the lower

channels, prevent mutual exclu&1vity, and p~;nn1t incumbents to

cont inuiG developing their exietin9 systems. 'I'h~ aet.tl~ment. p=cceas

ia necessary since, over the paGt "two aecad(>9 of inte:lslve

development," ebe exten.1ve shared use of the 150 tormer General

---------
it The Coalition supports the Commls81ot\' s decision to

recla••ify the 150 General Category channels aa prospectively SMR
only.
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C~tegory channels, in particular, has ~e8ulted in a "roosa.i.c of

overlapping coverage contour5 .. . "a!

UnliKe the upper 200 channel., wherein each license was

granted for five to 20 channels. the lower 150 channels were

licensed on an 1ndj,v1dual basis otten for spared use. This

licenaing "hodgepodge" makes the lower channlJls most us..ful to

lieensees already operating thereon, including the

retuned/relocated upper ~oo ohannel 1ncumbent•.

The Coalition, as well as B.F. Johnson, PCIA, Pittencrieff

Communications, Inc. and the U.S. Sugar C.:>rpcrat.ion expressly

8\lpport pre-3uction BA .ettlements a. fol:'..ow~: if thf.:r{~ 1* a

single 3. icen~•• on th. channel throughout the ~~ .. .i.~ 'Would h:,ve tne

rignt to ~pply for anu be awarded an EA lie.nee. If there are

several licensees on a single channel throughout the EA, they would

receive a eingle EA 11cense for that channel under any agreed-upon

business arrangement. e.g., a partn9rship, joint venture. or

consortia·i./ The COilliti.on'. p~opo..ed EA settlement process,

tb'al"efore. wo... lQ ~dim~nate mutual exelusivit.y for the "sllt.tled"

1/ s•• comments of AMTA at p. 19. Given the Com~i88ion'.

decision in the Firse Report and Order to re-categorize the 150
former General Cat.egory channels as SMa chcann::)ls prospectively. and
ita proposal to license them on an SA basi. through auctions, th.
Commi.sion appear. to hAve eliminated the conventional channel
classification. These channel. ehoula be pros~eetively .vcilable
for trunkeCl us•.

i/ AMTA at p. 10; EFJ at p. 8; PCIA at p. t7; pei at pp. 8­
9; SMll weN' at Pl'. 9-J.1; and u.s. S\Jgar at p. 13. The c:oal:i.~icn

does not fundamentally disagree with the pC!rti~l EA se~t lemen~

process ov.tlined in the Comment' of SMR WON. See SMR WON at p. 10.
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channel and make it unnece•••ry to u&e competitive bidding

licens1ng procedures.

W1lile not expressly addressing the above proposal, the City of

Coral Gables, Florida (!teor.l GilDles "), Entergy Services, In~.

("Ent:ergyn), and Fr••no Mobile Radio, Inc. ("Fresno"} recognizQ the

nec.ssity of a pre-auction settlement. E.ch highl ighted th.

complexities and limited utility of auctioning speetrum that is, as

Cora1 Gablea descr:1.bed it, an ,. overcrowded hodgepodge."1./ A pre­

auction EA setclement would remedy their concerns.

UTC, the 'I'eleconum,micatiQns ~8.oc1ati.on ("UTe") stated that

pUbli~ utilities! pipeline companies and~ubl.c aafety entities are

legally foreclosed from uain9 th.ir financial reaources for

competitive bidding since they do not use th. spectrum to generate

revenues.AI Many are funded by states, localities and

municipalitiee, or citizen ratepayer•• whicn limits their authority

to eng-age in auction•.1/ Pre-auction settlements would assure

that publtc utilitie8 and public safety ¢rgar.i~ael0ng can

partioipate in .EA licensing of the lower channels instead of

relegating them to continued site-by-aite l!cenGing, thereby

precluding their expansion while the %'est of the industry mo·V'es to

2/ coral G«):)les at p. 6 (low.r 230 channels are such an
"overcrowd.d hodgepodge" that, without the .ettlement of as many
channela as po••ible, whollver wine th~ auction would "owe eo much
protection to 80 mimy incumbent" OVf!r GO m\.lch ,,1 tf:i!l! market II that
the geographic license will be of little val~a to the winn~r) .
See also Entergy ~t pp. 8-9; Fresno at p. 23.

il UTe at p. 13.

1/ rd.
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geographic-based licensing. While ~he Coalition agree. tha~ the.e

hurdles are solved oy retuning/relocation on the upper 300

ch~nneI8. the coalition also supports Che Comm1••ion's tentative

conclusion t.hat .such ret.....ni.ng/rel.oeat.ion is liot feasible on the

lower channels.

2. P... -AuctioD S.ttl.m.ntl CQmply With Section Jot <1 LOf The
Communications Ac~ of 1914

Permitting pre· auction EA settlements tully complies with the

competitive bidding provisions of Section 309 (j) of the

Comm~nications Act of 1934 (ftCommunicationo Act~) .~/ rn fpc~.

1t would expressly carry out the Commission's d~ty to take

ne<::e..aary me.sures, in the public intere15~, to avoid mutual

exclusivit.y. Section 309(j) (6) (E) r.qui~e. that ~h. Commis.ion

"u&. . . . negotiation, threshold qualifications, . . . and other

means in order to avoid mutual exelusivity in application and

licen8ing proceedings. wIll The 8~ttlemer.t proposal 18 just

that: a thre5hold qu~lificatiQn/eligibility limitation and a

Commi~sion-endorsed negotiation process ehat establishes a

regulatory framework to avoid mutually exeluaive applications for

SA licenses on the lower 230 SMR channels.

section J09(j) of the ~ct authoriz•• the Commission to select

among mutually exclusive applie.ations for radio licenses. At

various times, and to further different public policy ';'bjecciveo.

Congreas haa instructed the Commission to sel~ct such applications

lQI 47 U.S.C. Section 309(j).

~I 47 U.S.C. Section 309(j) (6)(8).
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through comparative hearings, rondom selecti.Qn procedures an~, most

recent 1Y• eompet: it i ve bidding. Theile aS8ignment prOC88&eS are

unneeessary, however, if the applicants can avoid mutually

exclusive applicatione. Granting a single channel &A licens9 to

seeeling 1ncu~nt8 on the lower 230 SMR channels is fully

consi.tent with the Commi••ion's section 309 (j) c01'tlpetitive bidding

author1ty b.cau•• it fulfills Section 309(j) (6) (E). a. explained

abov., by e'tabli8h1ng a mechani.m to avoid mutual exclusivity.

Permitting pre-auction SA settlements would f~eilitate the

expeditious tran.1tion of lower SMR channel incumbents from e1te­

by-site to !A licensing wherever po~sibl., with auctions used only

for BA lic~nse9. where mutual exclusivity peraist$.

Moreover, adopting a thre8hold eligibility limitation to

promote pre-aueeion, ehannel-by-channel EA settlements among

incumbent. (1nclu~ing retunees) is in ch. public inter.st because

(1) the spectrum 1. heav11y licensed, mo.t oft~n on a channel-by­

channel or sh_r.d-us~d basi•• and 18 therefore of 11t~le value to

non-incumbents; (4) it would .pe~d licena1ng and delivery of new

services to the pu1>liciUI and (J} it woutd not forec;lol58 new

entrants from the SMR industry. New entrant. eoul~ still bid on

ill PCIA request. that the Commisaion postpone the lower
channel 11cen81ng unt11 the construction deadlines for all
inc\lmbent systems ha.ve passed. PCIA at p. lB. The Coali~ion

disagrees. This would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provision
of new services to the ppblic. Thee. delays are not justifi~d by
PCIA's speculation that channels may becom. available after
construction deadlines lapae. If an incumbent fails to timlllly
con.truct ~ stat1on, those channels should revert automatically to
the ~ licen8ee(s} for thoae ch~nne18.
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lower channel EA licensea th~t do not ~ettl.. or the upp!r 200­

channel EASt and they coul~ participate through mergers,

partnersb~ps and/Qr buyouts ot existing SMa companies.

Further# the EA cettlement process is necessary to transition

the lower channel. to geographic licensing in lighe of existing

incumbent operations. Unlike the upper 200 channels, where the
~"'-(fJeH I Ne"'"

COltUllission has '1'.,...11' w(iQgRi zed that incumbents can _ali t ill be

relocated to permit EA lieen8e~. to introduce new technologies and

services requiring contiguous 8pect~lm, there is no possioilicy of

retuning incumbents from tbe lower channels. Given this, the F~

settlement proposal affords a meehanis\n to 1nco:rporat.e the existing

and future operaelons of lower cham\el 1ncu~oent.a -- taking in~o

account .hared authorizations and the non-contiguoua lower eo SMa

channels -- within the transition to geogr~phic area licensing.

Additionally, tn. EA settlement proce•• will ass1se the voluntary

retuning from the upper 200 ehannale by ~rovidin9 retuned

incumb.nts access to geographic-based license$.

There is sound Commission prec~dent for limitlng lower channel

EA settlement. to incumbent carrier•. The commission granted

initi~l cellular licensee on a geographic basis with two b~ocks in

each area. Eligibility on one block wa. limited to wireline

telephone companies to assure telephone company cellular

partici'pat1on<1~/ If the local telepbone companif's were t.:nilble

.lll vnder stat. regulation at the time, local telephone
companies had defined monopoly service areas, ther~by limiting the
number of telephone company eligibles in each cellular licensin~

area.
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to setel., the Commission ~r.nt.d the license by lott.ry,_ p~r8uant

to its licensing authoriey under Section

30'(j).~1 In many ca••• , the incumbent telephone companies did

settle. avoiding random selection, and the license. speedily

inieiaeed new service to consumers.121

The proposed lower channel EA settlement process i. comparable

~o initial ~ellular lieensing, .U,.it the unresolved mutu.lly

exclusive incumbent applications would be chosen by auceion rather

than lottery. There are compelling, pUb11c interest justifications

for limiting pre-auce1on lower-channel SMR settlements to

incumbents, as discussed above, just as there was for the cellular

w1reline eet-aside. If the SMa incumbent. do not settle, then the

SA l~cen.e would be 6ubj.~t to mutually exclusive app11c.t1ous and

auctioned, just aa mutually exclucive cellular application. were

subject to a lottery. In fact. the proposed SA .et~lemeJlt process

is more inclusive than was cellular licensing since ~~ applicant

(or ae least any small bu.iness) could bid on unsettled EAs; only

telephone campanie. in the geographic area could apply for the

cellular wireline license.

111 Cellular Lottery oecision, 98 FCC Zd 175 (1984).

!al The Commission rocently prcposed a simile. eligibility
limitation in it. Advanced Televi.1ott (1IATV") licensing proceeding.
Therein the Commieeion proposed to limit eligiDility by allowing·
incumbent broadca.ter. to ~have the fir.t opportunity to acquire
ATV channels. n Fourth Not iee Of Proposed Rule Making and Third
Notice of Inquiry, MM Docket No. 87-2~8, 10 FCC Rcd 10540 (199S) at
para.•5.
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3. The Commission's Prpposed Set-A,ide

A number of p~re1e8 opposed the Commission'. proposal to aet

~siQe all lower 230 channels as an ent.epreneur'8 block.1A1

They .S8.r~ that an enerepreneurial Bet-a~ide could prevent lower

channel incumbents from bidding on the very spectrum on which t.hey

are operating and serving the public today since mar~f incumbents

would not meet the proposed small buetn••• revenue ceilings.

The Coalition agrees that denying incumbentB the right to

participate in the auction not only precludes their ability to

expand and potentially enhance their operations, but it also denies

them the ability to protect their existing operations while others

could essentially "land-loc::k" them by obtaining the !iA license. EA

settlements would enable these incumbents to continue offering

aerYicea and to grow their businesses.

Other commenters supported the entrepreneurial set-aside

concept because it would prOVide 8p~eitic opporcunities for small

SMR businesses,J,l1 and the coalition has agreed to 8upport an

16/ UTC at p. 14 (set aside -further compound[sJ the
unfairness of the reallocation of the channels for commercial
service" because most puolie utilieies and pipeline companies have
gros6 annual revenues far abo"e any proposed. "small buaine•• II

limitation); pcr at p. 11 (opposed to an entrepreneur'. block that
applies the financial criteria to incumbents); Entergy at p. 11
(denies large incumb.nts, i.e., all utilities and pipeline
companies, the ability to bid on the very lieense on which they are
now operating, thereby denying them the r1ght to protece eheir
as.ets}; Tallecellular de Puerto Rico, Inc. ("T.ll.c.ll~la:-") at p.
1; Southern Company at p. 16 (~prevent8 SOme incumbents who desire
to retain their ehAnnel. from participating in the auctions"); and
EFJ at p. 9 ("funaameneally unfair to prohibit entitie'iJ from
participating in such an auction if they already hold channels in
an EA.")

~I See, e,g., Fresno at pp. 29-29; SMR WON at p. 24.
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entrepreneurial set-aside limieed to the ,lower 80 channels and one

of the SO.channel blocks in conjunction with Commission adoption of

the industry EA settlement proposal described above. The set-aside

would apply only to eligibility to bid on lower ~30 channels which

are not 6ett~ed among the existing incumbents (including retunees)

~nd wh1ch therefore must De liceneed through competltive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receiv,a SA license,;

either individually or as part of a .e~tlem.~t group.

B. THE UPPER 200 CHANNBLS

~ noted above, many indu5try participants will support the

general concept. of the commi.••ion's upper 300 SMR channel EA

licensing auction and relocation decisions. as set forth in th.

First Report and Order, if the Commission adopts the pre-auctiot'\ Zl\

sett.lement.process for the loWttr 230 SMR channels discussed herein.

A consensl.ls of commenters as••rt that these approache., taken

together, r.ason~bly balance th~ needs of all SMR providers and

will facilitate a more competitive SMR/CMRS industry. This

includes relocat1on of upper 200-ehannel incumbents to the lower

channels where they would become incumbent.. with the r ':'ght to

negotiate and settle out their channels to obtain EA licen3es.

There are, however, a few aspects of the relocation process

that warrant turther discussion: (l} cost .haring/cooperation

among EA licensees; (2) using Alternative Dispute Resolution

- ._, - -_.. -
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( ..ADR") to resolve relocation disputes; and (3) the specifics of

determining "comparable facilities" and "actual COlitS. "u'/

1. Qolt SntringLCOOpClationAmpna EA Licensees

Several commenterl eupported the Commission" proposed cost

aharing plan for EA licensee" and th" requil:"ement that SA lic.n••••

collect!vely negotiate with the affected incuntbentB ..ill Such

collective negotiations, theY' argued, would t'faeil1tate the

relOeation procesB.~

The Coalition and other commenters agree that an ~ licensee

should not be able to delay or &top the reloeation proc••• for all

affected EA licensees because it cannot or does not desire to

retune/relocate .n incumbent. Boeh AMTA and FCr proposed that

those EA licensees who c~'1ooGe to retune/relocate an i.,~umbent

should be permit~.d to retune/relocate the enti~~ ~y§tem ~- even

those channels located in a non-participating £A licensee'.

block·n/ Thi.. would prevent a situation where, for example.

Licensee A, is not 1nte.ested in r8tuning the channels of an

ill There W.a8 .iSJnif!cant agreement among commentera that
partitioning and disaggregation should be parmitt',d on the upper
:aOO channel blocks. See AMTA at p. 8; sr',] at p, 31 G.ene,see
Busine•• Radio Sy~tem., Inc. at p. 2; Sierra E:ectronics a~ p, 1;
and PCIA at p. 23. only one party voiced opposition to either
proposal. See Fre8no at p. 3 (sublicensing should not be permitted
due to the complexities it could create) .

11/ See, e,g., AMrA at p. 11; Fr••no at p. 15; per at p, 5;
Di~ital Radio at p. 3; and Industrial Telecommuni~.t1on.
Association ('f IT!\ II) at p. 11.

~I Digital Radio at/po 3; SMR syatems, tnc. ("SSI-) at p. 3;
UTe -.t p. 7.

ll/ AMTA at p. 11.
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incumbent within ~t. channel bloCK. Licensee B and License. C, on

the other hand, who alBo have a portion of the incumbent's 8ystem

in their block., wan~ to retune/relocate that same incumbent.~1

With~t .ome preventive mechanism, Licensee A's refusal to

retune/relocate could result in no relocation by anyone ainee the

incumbent's e~tir. &y.tem must be rwloeated.

Liceneee~ 8 and C. therefore, should be pe~itted to r.locate

the incumbent· 8 enti.. system by offering the incumbent their

channels in the lower SO or the 150 to account for the channel(s)

in ~1censee A's block. After the retuning/relocation is complete,

Licens.... a and C. who retuned the incumbent off Licensee A' fJ

channels, would I. succeed to all rights held by" the il'c'Umbent v:.s-a.­

vis" Licensee A.UI Without this flexibility. reloc&til?.n CQuld

b. unneceswarily delayed and protra~ted.241

2. alternative Disput. Resolution

The comments exbibi~ed mixed reaetione to the Commi••ion's

proposal to employ ADR during the relocation proceAs. The

Coalition bel leves t.hat 4 properly-designed ADR system can meet all

concer.ns. It is imperative - - as »rr,,~ pointe<:* ~mt v .. ehat t:'H~re be

unless ~ parties agree. Moreover, .11 ADR decision. must be

ill Or p4iu;hapa the ao-channel block licensee <Soes not hay'.
lower 80 and 150 channels .uitable fo~ retuning that particular
incumbent.

ill rd. See alBo comments of ,wt!xtel at pp. lav~O; pel at 5 ..

ll/ Ne:ttel at:: p. la.

Lil AMTA atp. 14; Nextel at p. 23.
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One commenter, Centennial Telecommunications, Inc. ("CTI"),

suggests that a "system" should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated,

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed,

interoperable with the retunee's system.

III. CONCLUSION

not affiliated or

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

.JQ/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a .site owned and operated by Nextel
should be retuned as part of CTI' s "system." See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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appealable to the Commi.sion and other appropriate agenc1~s, and

all AOR coste should be resolved by the .rbiter ~8 p~rt of the ADR

proces.·lll

3. comparable Faciliti§&

Most of the industry. agrees that "comparablQ facilities"

generally require that -a .ystem will perform tomorrow at least as

well as it cUd yesterday. "ll/ There was 81gnificant agr••ment

that comparable facilitie. mu.t incll,lde (1) the same number of

channels, (2) reloeation of the entire sy.tem, ~nd (3) the same 40

dBu contour as the original aystem.L(1

Critical to the d.finition of ccmparable facilities is the

definition of a "system," which should 1:>e defined ae a base

station or stations and thQ.. mobil.. that regularly operate on

those stations. A baee station would be considered loc~t.d in the

BA specified by it. coordinates. notwithstanding the fact that its

eervice area may include adjacent geographic EAs.~1 A multiple

baae station system, by definition, eould encompass multipl~ EAs.

III Id.

ill S•• »ITA at p. 15.

111 AMTA at p. lSi Digital Radio at p. G; EFJ atp. 5; GP and
Partners at p. 3; Industri.l Communication. ar.d Electronics at p.
7; SSI at p. 7; and UTe at p. 9.

~I See Nextel at p. 22. See al.o AMTA a.t p. 16 ("Qyat.~m't

includes "any base stat10n fac111ty(s) Which are utilized DY
mobiles on an inter-related basis, and the mobile. that operate on
them."); PC! at p. 7 (nsyetemM sho~ld be limited to those mobile
units that regularly operate only on those bas~ stations within the
EA lic.~eee's EA.)
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fulfill the Commission's .egulatory parity mandate and promote

competition among all CMRS competitors.
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including. but not limited to, SMR WON, the American Mobile
Teleconununications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nextel Communications. Inc.• represents a large
majority of 800 MHz SMR operators of all sizes. including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further. the Coalition consensus position represents ·
agreement for the first time among parties that have long had sharp differendes on
the issues in this proceeding. The Coalition respectfully submits that approJaI of its
position would result in near-unanimous industry support for FA-based licensing of all
430 SMR channels in this band. as well as for auctions and the Commission's
dedsion to pennit mandatory retuning/relocation of up~r-band incumbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the tipper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incumbents. including upper-band retWlees/relocatees and non-SMR
operators. to continue scving the public with reasonable opportunities for expansion.
Therd'ore, the Coalition advocates a channel-by-channel. EA·by·EA settlement
process that will allow all existing licensees. whethC!r SMR operators or private.
internal-use systems. to obtain geographic licenses on current channels within a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be wed to assign channels on which
there a~ no incumbents or as to which no settlement has been reAched.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement. then auction, process would
speed transition from cumbersome site~specific licensing; it would promote rapid
service to the public. and it would allow new entrants to obtain licenses on channels
not already assigned to incuml*nts.

3. In defining "comparable facilities" for purposes of retuning/relocating upper­
band incumbents, the FCC should require that a retuned system "perform tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same


